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The sculpture, Te Matariki, was commissioned by the Law School in 1994, using funds
donated by Dame Catherine Tizard when the Law School was first established. The
sculpture was designed and constructed by Brett Graham.

Te Matariki is star-shaped with seven points. It is based on Matariki (the Pleiades Group),
a star cluster significant to Maori that appears on the flag of the Queen Te Atairangikaahu.
Matariki was venerated by Maori; its arrival in June marked the start of the New Year.
The seven points symbolise the seven stars in the group and also the seven attributes:
he mana, he tika, he aroha, he mohio, he kaha, he pai and he oranga.

The Waikato Law Review cherishes the goal of biculturalism, which carries with it a
commitment to advancing and encouraging the Maori dimension in the legal system.
The Maori title of the Review, Taumauri, means ‘to think with care and caution, to
deliberate on matters constructively and analytically’. This title both encapsulates and
symbolises the values and goals of the Review.
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EDITOR’S INTRODUCTION

Welcome to the fifteenth edition of the Waikato Law Review. This edition marks my first year as
editor and I am proud to have been invited to take on the role to continue the work commenced by
the previous editor, Professor Barry Barton and his predecessor, Professor Peter Spiller.

In this fifteenth edition of the Review we are pleased to present a diverse and interesting mix-
ture of articles. The prestigious Harkness Henry lecture was given this year by the Honourable
Justice Baragwanath and was entitled The Evolution of Treaty Jurisprudence. He describes as
a ‘privilege and a challenge’ the task of updating the Harkness Henry address delivered by Sir
Robin Cooke (as he was) in 1994, entitled The Challenge of Treaty of Waitangi Jurisprudence in
which he tackled that part of our jurisprudence which deals with its treatment of the indigenous
people of New Zealand. Justice Baragwanath rose to the challenge. The lecture was very well
received by an appreciative audience and we thank him for his contribution. The School of Law is
also grateful to Harkness Henry for its continued support.

Other papers represent the research of scholars from New Zealand and overseas, some of
whom have achieved eminence in their fields, and some of whom are in the earlier stages of their
careers. I would like to thank them all for their work.

It is also important to acknowledge all those to whom submissions were sent for peer review,
whose efforts often go unseen. I would also like to acknowledge with gratitude the assistance of
Janine Pickering, whose organizational skills are second to none. I would also like to thank Sonja
Stanier for all her help with the references and formatting of the papers and Amanda Colmer from
Waikato Print for her accuracy in typesetting and her good-natured efficiency.

This year we asked authors to use the Australian Guide to Legal Citation and I would like to
take this opportunity to thank the University of Melbourne for establishing the AGLC and for giv-
ing their permission for us to use it.

Sue Tappenden
Editor



THE HARKNESS HENRY LECTURE

THE EVOLUTION OF TREATY JURISPRUDENCE*

DAVID BARAGWANATH"

1. INTRODUCTION

In his Harkness Henry address in 1994 The challenge of Treaty of Waitangi jurisprudence' Sir
Robin Cooke tackled that part of our jurisprudence which deals with its treatment of the indig-
enous people of New Zealand, in which he had played a dominant role. To be asked to provide
an update of that address, effectively from the time of Lord Cooke’s unprecedented move to the
House of Lords, and to do so before this audience in the heart of Tainui, is a privilege and a
challenge 2

II. CANDIDE

In Candide Voltaire commented on human nature:
All is for the best in the best of all possible worlds.?

We tend to assume that the fundamentals of our jurisprudence are so well-settled that they can be
taken for granted as sound. Yet the Law Commission’s Juries research, undertaken by Dr War-
ren Young and his colleagues, established that while the institution of trial by jury was essen-
tially sound, as practised it contained deep-seated flaws.* To achieve justice it required substantial
change, on a continuing basis, of how we use it. Whether some review of Treaty jurisprudence is

*  Harkness Henry lecture University of Waikato, Hamilton 24 September 2007.

*  High Court, Auckland.

1 R Cooke, ‘The challenge of Treaty of Waitangi jurisprudence’ [1994] Waikato Law Review 1.

2 1995 marked the end of Lord Cooke’s term as President of the Court of Appeal of New Zealand. For the next decade
he continued to preside in the Court of Appeal of Samoa and also as a Non-Permanent member of the Final Court
of Hong Kong as well as hearing the occasional Privy Council appeal from his own country. Uniquely, as a member
of the House of Lords, he was concurrently responsible for testing the law of the United Kingdom against both the
Treaty of Rome and the European Convention on Human Rights. It is interesting to consider what he would have
made of our jurisprudence over the past 13 years.

3 Voltaire, Candide (1759) Ch 1 ‘Dans ce meilleur des mondes possibles...tout est aux mieux’.

New Zealand Law Commission R69 Juries in Criminal Trials (2001).
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needed is a topic I have touched on in earlier papers.S Tonight I seek to place our developments in
something of a comparative perspective.

A. The Maori reality

In Vikings of the Sunrise Sir Peter Buck wrote of the first great globalisers: the Polynesian naviga-
tors who opened up the Pacific as far as Hawaii and Easter Island and who are believed to have
sailed as far west as Madagascar. Anne Salmond followed him using, in The Trial of the Can-
nibal Dog, David Lewis’s account of how Cooke’s interpreter, Tupaia, was himself a member of
that elite group, with special privileges, who maintained the skills of ocean navigation without
compass, sextant or chronometer let alone GPS. Tainui’s tradition of its arrival by great canoe
is maintained today, as anyone knows who has visited the marae at Kawhia. The Maori fisheries
renaissance, which has followed the restoration of fishing rights removed from Maori during the
colonial process, is a partial restoration of the mastery of the trade graphically recounted by the
18" century French navigators cited in the Muriwhenua Fishing Report of the Waitangi Tribunal.

In The New Zealand Wars Jamie Belich showed that our traditions had got history back to
front. The military elite who repeatedly defeated greater numbers and came close to throwing
superior numbers of British troops into the sea had receded from sight. Only recently has a truer
picture been seen, thanks to historians such as Dame Evelyn Stokes in her Wiremu Tamehana.

More generally, it has taken the brainchild of Matiu Rata and the careful work of Justice
Durie and his colleagues in the Waitangi Tribunal to bring home to non-Maori New Zealanders
the gap between the promise of the Treaty of Waitangi and its performance.

III. THESIS

My thesis this evening is that the problem of denial of indigenous values and achievement has not
escaped the field of jurisprudence in New Zealand any more than it has internationally; that there
is need to link that event with the otherwise inexplicable phenomenon of Maori social disadvan-
tage and the offending which is a symptom of it; and that in New Zealand as elsewhere the law
needs to heed Antony Anghie’s lesson, that insofar as public international law is built on Vitoria’s
theory of how Spain could justify its seizure of Indian possessions in South America, it is a colo-
nist’s rationalisation that cannot resist analysis. Conferring on indigenous people the fundamental
human right of dignity may be expected to contribute seriously to reversal of the unhappy social
trends of which we see so much evidence in the criminal courts.

A. The unknown jurisprudence

It tends to be overlooked that New Zealand is more than simply a British colony, settled by colo-
nists from Home who somehow or other acquired the right to rule the country. That there is any

5  One delivered to the New Zealand police available at <http://www police.govt.nz/events/2005/ngakia-kia-puawai/
baragwanath-on-the-treaty-and-the-police.pdf>; a second to mark the 20" anniversary of the Law Commission avail-
able at <http://www.lawcom.govt.nz/UploadFiles/SpeechPaper/9ffdc559-a5{9-40ed-84eb-a355023613cb//Law%?2
0Com%20Anniversary%20Address%20Baragwanath.pdf>; and a third to the University of Otago on the 20" an-
niversary of the decision in the Maori Council case (New Zealand Maori Council v A-G [1987] 1 NZLR 687) A
perspective of counsel in Jacinta Ruru ed The Treaty of Waitangi in law 20 years on: A reflection on Aotearoa/New
Zealand’s landmark Treaty of Waitangi Court of Appeal case New Zealand Law Foundation and University of Otago
(forthcoming)).
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more to it was not evident during the legal education of the current elder members of the profes-
sion. For us the Judicature Acts and the English Laws Act 1908¢ brought as much of the law of
England as seemed necessary to operate the judicial system. I was personally oblivious to any-
thing more.

The reason is that of Dr Johnson, replying to an enquiry why his Dictionary contained an er-
ror: ‘Ignorance Madam, sheer ignorance’. A greater effort to find the authorities by which New
Zealand courts other than the Supreme Court are bound would have thrown up authority requiring
a deeper analysis. I mention in passing Nireaha Tamaki v Baker” and Wallis v Solicitor-General }
cases familiar to modern law students, where the Privy Council first chided and then castigated
the New Zealand authorities for failure to give effect to Maori rights. Professor Frame has drawn
to attention another case whose practical utility was seen in a recent judgment of the Court of Ap-
peal of Samoa, about the need in a succession case to examine the common law of that state.® In
Arani v Public Trustee of New Zealand" non-statutory adoption under Maori custom was recog-
nised by the Privy Council as effective under the New Zealand Adoption Act 1895. That form of
adoption was rejected by the Adoption Act 1956, which created much anguish for natural mothers
who were separated for life from their child. But, following a report of the Law Commission in
2000,'"! Parliament enacted the Care of Children Act 2004 which has gone far to restore the option,
always recognised by Maori, of open adoption which had been excluded from our statute law for
half a century.

B. Foreshore and seabed

The common law’s determination to protect interests recognised ‘according to native custom or
usage’ is seen in the recent analysis by Fogarty J in Minister of Conservation v Maori Land Court
endorsing a finding by Judge Mair, better known as Major William Gilbert Mair, who had been:
...brought up in the Bay of Islands among Maori. They were fluent in Maori [having] an intimate under-
standing of Maori custom [and] held in the highest regard by Maori tribes. 12
He held that certain mudflats near Nelson claimed by the Crown constituted Maori freehold land.
That approach had been adopted in 2003, in Attorney-General v Ngati Apa,'’ where the Court
of Appeal reinstated the principle, settled by decisions of the Privy Council and accepted by the
Supreme Courts of the United States and Canada, the Constitutional Court of South Africa and the
High Court of Australia, that indigenous custom forms part of the common law of the state.
But, following the Orewa speech, that decision was in significant part set aside by the Fore-
shore and Seabed Act 2004. That provides:

6 See now the Imperial Laws Application Act 1988.

7 Nireaha Tamaki v Baker (1901) NZPCC 371.

8  Wallis v Solicitor-General (1903) NZPCC 23.

9  Tai Devoe v A-G [2007] WSCA 5, [14].

10 Arani v Public Trustee of New Zealand (1919) NZPCC 1 (PC).

11 New Zealand Law Commission R65 Adoption and its Alternatives: a Different Approach and a New Framework
(2000).

12 Minister of Conservation v Maori Land Court [2007] 2 NZLR 542.

13 Attorney-General v Ngati Apa [2003] 3 NZLR 643.
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Section 33 High Court may find that a group held territorial rights

The High Court may...make a finding that [a] group...would, but for the vesting of the full legal and ben-
eficial ownership of the public foreshore and seabed in the Crown by section 13(1), have held territorial
customary rights to a particular area of the public foreshore and seabed at common law.

Section 38 No redress other than that given by Crown
(1) No claim may be made in respect of a finding made under section 33 other than redress-
(a) that the Crown may give; or

(b) provided in accordance with ss 40-43 [relating to the creation of foreshore and seabed reserves]

(3) No Court has any jurisdiction to consider the nature or the extent of any matter that the Crown pro-
poses, offers, or gives for the purpose of any redress of the kind described in subsection (1).
It may be contrasted with a decision the previous year of the Constitutional Court of South Africa
Alexor Ltd. and the Government of the Republic of South Africa v. Richtersveld community'* about
diamond bearing land. It upheld a decision of Supreme Court of South Africa that concluded:
The effect of the state policy was that the [indigenous] Richtersfeld people were treated as if they had no
rights in the subject land. Their disposition resulted from a racially discriminatory practice, in that it was
based upon and proceeded from the premise that due to their lack of civilisation...the Richtersfeld people
had no rights in the subject land.
The claim by the inhabitants of Richterfeld to all rights in the land was sustained.

In Arani at p 6 the Privy Council suggested the possibility, which has occurred in Canada,
that:

...the old custom as it existed before the arrival of Europeans... [which] has developed, and become
adapted to the changed circumstances of the Maori race of to-day
might be recognised by law.

This is not the occasion to discuss such questions. Rather my focus is on the narrower point
of how, without considering whether or to what extent Maori customary law is itself part of New
Zealand law, the evolving common law of New Zealand should respond to the distinctiveness and
dignity of Maori. While the role and status of Maori in New Zealand are by any standard special,
the lessons learned may have relevance to how we should treat New Zealanders of non-indigenous
racial and cultural background.

C. Others’ perspectives

Like the English language, the common law at its best is an inveterate borrower of other people’s
ideas which allow it to retain and increase its capacity to deal with new challenges. It may be
called the evolution of the constitution through difference. In Sixty-year views's David Arnold has
written:

If democracy began its career 2,500 years ago in Athens, it has since assumed such different contexts and

disparate forms that... “history can no longer be written coherently from within the terms of the west’s
own historical experience.”

14 Alexor Ltd. and the Government of the Republic of South Africa v. Richtersveld Community CCT 19/03, 2003.
15 D Armold, ‘Sixty-year views’ Times Literary Supplement August 24 page 10.



2007 The Evolution of Treaty Jurisprudence 5

To do justice to indigenous values a wider view must be taken than that of the European Enlight-
enment. To see our recent Treaty jurisprudence in perspective it is convenient to begin with what
has happened elsewhere.
1. Some history
I have mentioned Vitoria. His contribution to international law was to recognise that the Indians
did have some right to legal recognition. His deficiency, as a man of his times, was to patronise
them as lesser people who were therefore entitled only to lesser rights. Imperialism, Sovereignty
and the Making of International Law by Antony Anghie'® is a sustained critique of Vitoria and his
legacy. It allows one to examine the colonial process dispassionately, recognising both the ben-
efits (in New Zealand they included the end of the disastrous Musket Wars) and the detriments. Its
message is of a self serving Western arrogance, fuelled by indigenous abuses both perceived and
actual such as in New Zealand cannibalism and widow suicide,'” having the economic effect of
passing indigenous resources to the colonist.
Anghie does not stand alone. The Indian scholar Ranabir Samaddar has recently written:'8
...while Montesquieu, Kant, and Burke each in their own way were promoting the spirit of the laws, on
the other side of the world a more significant history of law making was being enacted in order to defend
a particular type of rule and a particular type of government... [T]he colonial history of law making was
essential to the entire legal culture and tradition of the Euro-American world. The colonial history left a
permanent legacy on constitutionalism everywhere; it had taught the rulers that governing by law mak-
ing was not to be a pure process, rule of law had to be mixed appropriately with rule of men and rule by
orders. The other legacy was again something that again neither Kant nor Burke wrote of — it was that
constitutionalism was to be built on the principle of difference. Race, gender, caste, communal identity,
and locality — all, and most fundamentally race, built this principle of difference. Constitutionalism and
law making did not invent difference; they only gave them formal shape in the light of the principle of
governing on the basis of principle of difference. At times, constitutionalism also took away the right to
be different also, in the sense that everyone had to subscribe to the homogeneity that the legal order was
creating. Thus exclusions and inclusions evolved as the two strategies of rule, playing on the fundamental
reality of difference.

Nor did that process of convenient rationalisation stand alone. It was mitigated to a degree in New
Zealand by the work of the Evangelicals, not least James Stephen of the Colonial Office who I
have suggested was the true force behind the Treaty of Waitangi. An overlapping influence was
that, from the time of the Enlightenment, there were strenuous attempts to improve on the so-
called ‘natural law’ and its relation the Canon law which ascribed divine provenance to the sov-
ereign as God’s earthly representative. The process reached its zenith in the 20% century with the
positivism — authority comes from the ruler — that resulted in the Flherprincip and the denial of
moral content in the law. The perversity of the result led post-war to the human rights movement
and its International Conventions — on Civil and Political Rights and many other topics. Their
prime achievement is to underpin the human right to individual dignity. But sight has tended to be
lost of a different right: to be part of a community.!

16 A Anghie Imperialism, Sovereignty and the Making of International Law (2005). He is Australian and now of the
University of Utah. I am indebted for the reference to Judge’s Clerk Claire Nielsen and to the Chief Justice from
whom I received it on successive days.

17 J R Elder, Marsden’s Lieutenants (1934), 76.

18  (2006) Number 212 Volume 53 Issue 4 Diogenes published under the auspices of the International Council for Phi-
losophy and Humanistic Studies page 6.1 owe the reference to Professor Colin Anderson, Massey University.

19 A point emphasised by Dr Yash Ghai in his Robb lecture at the University of Auckland on 2 October 2007.
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D. Why?

The human rights movement has achieved much and it has further fields to conquer. Discrimi-
nation law is, rightly, developing apace. The Women’s Convention, the Child Convention have
much further work to do. I have discussed elsewhere what on 13 September 2007 the UN General
Assembly adopted as the Declaration on the Rights of Indigenous Peoples, to which New Zealand,
Australia, Canada and the USA have declined to accede. Another newcomer is the International
Criminal Court, whose establishment I greeted with enthusiasm (and still support, in its essence).

But Antony Anghie has persuaded me that my approach to the ICC has been over-simple. To
explain why requires mention of what are at first sight disparate topics.

Why in The Trial on the Cannibal Dog did Anne Salmond view James Cook’s arrival in Poly-
nesia from the standpoint of the indigenous people?

Richard Goldstone is a jurist of such eminence that the South African Constitution was changed
to allow him to move for a time from the Constitutional Court to serve as initial Prosecutor in the
Hague. Why did he endorse in his own country the inconsistent model of the Truth and Reconcili-
ation Commission?

Why did the Guatemalan Nobel laureate Rigoberta Menchu attach such importance to the fact
that in the state adjoining hers:

From the time of its establishment in 1917 the Constitution of Mexico was written only in Spanish. But

in November 2006 the Supreme Court — the highest court in the land — rectified that injustice. With the

consent of the civil authorities the Constitution is to be translated into 26 other languages?2
Among them are her own Mayan language. The President of the Supreme Court, Marino Azuela
Gtitrén stated that in future Mexicans will be able to defend their rights in the language of their
ancestors. One might add a reference to Maori TV and the struggle to secure it, beginning with the
Te Reo Claim to the Waitangi Tribunal.

Why did Lord Cooke give judgment in Samoa endorsing a judgment of banishment, some-
thing now inconceivable in English law?

Examples can be multiplied, as they are by Antony Anghie, to dissect the unthinking assump-
tion of many of the West, myself included, that underlies the constitution of the International
Criminal Court - that in human rights one size fits all.

My own exposure to this occurred in November 1986, on the Te Reo Mihi Marae at Te Hapua
in the Far North, appearing before the Waitangi Tribunal for the tribes of Muriwhenua in support
of their fisheries claim. The case burgeoned into what became a challenge to the State Owned En-
terprises Bill which was the key element of the policies of the Fourth Labour Government. I found
myself, like Alice in the first chapter, in my own country but in a wholly unfamiliar environment
where settled assumptions proved unjustified and there was a way of doing things, unlike in Won-
derland, with complete logic, pattern and order, of a kind I had never encountered.

In preparing my response to your challenge I came to realise that a rather different approach
is needed from simply listing the statutes and cases since 1994. What at first sight seems a ragbag
of unrelated things has assumed what I suggest are part of a clear pattern - the events at Te Hapua
in the Far North in 1986; discussion in Geneva with Justice Richard Goldstone; reading Rigoberta
Menchid, Antony Anghie and Anne Salmond; sitting in Samoa. The uniform theme is that what

20  Courrier International Hors-Série Juin-Juillet, Aot 2007 Fiers d’étre indiens 37.
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matters is the opinion of the people affected?' And it requires more than a narrowly domestic fo-
cus. The thesis is that Treaty jurisprudence, and indeed all jurisprudence, should be viewed as the
child viewed the Emperor, without preconception and in recognition that there may be other as-
sessments than the conventional. In this case also the suggested additional perspective, while very
simple and indeed obvious, is uncomfortably unfamiliar: that of the other parties involved.

With his great experience of the East Kipling expressed the point with clarity:

There are nine and sixty ways of constructing tribal lays,

And-every-single-one-of-them-is-right!2
JB Phillips’ best known book on theology, Your God is too small: a guide for sceptics and others,
requires a jurisprudential equivalent.

Each of us is familiar with the part of the law that affects us. There are the statutes enacted
by decision of Parliament, with its plenary authority to make whatever law commends itself to
a majority of members. We even know that we are evolving a common law of New Zealand.
It includes the basic constitutional rules: that what Parliament enacts by statute is the law; that
criminal guilt must be proved by the prosecution and beyond reasonable doubt; that the legality
of all conduct (save that of the Sovereign in her personal capacity) may be examined by judicial
review;2 what are the elements of an effective contract; what constitutes an actionable tort; when
equity will intervene.

But what this misses is the law of the minority, something shown up on a recent visit to Sa-
moa.?* The effect of the successive foreign rulers — most recently German and New Zealand — is
etched deep in Samoan culture.?> The contribution of the German settlers is reflected in more
than the names of their descendants: there remain the relict of German land law, the architecture
of the old courthouse where we sat and, crucially, the genetic evidence within that vital society.
Also evident is the benign legacy of New Zealand law and administration from the end of World
War I until independence; but also the scars of the Mau episode. These and more go to make up
what Samoa is. Of particular present interest is the indigenous element of current Samoan law and
practice. Notable are the Village Fonau Act, recognising specifically the role in local government
of village communities and institutions; authoritative advice that only 1 per cent of crime occurs
within the close-knit village communities whose cohesion is protected by the authority of matai
leadership; the melding of statute law, derived essentially from New Zealand; common law and
equity which together with basic human rights are protected by an entrenched Constitution; and
indigenous law by which, in accordance with the tenets of English colonial law, custom forms part
of the common law of Samoa.

21  See likewise Professor William Schabas: ‘If an international criminal tribunal is seen as something being imposed
from outside it is unlikely societies or governments will fully cooperate in its workings and even go so far as to feel
that their people are being unjustly prosecuted’ in ‘Regions, Regionalism and International Criminal Law’ (2007)
New Zealand Yearbook of International Law, 42.

22 R Kipling, In the Neolithic Age (1893).

23 Mihos v A-G [2007] High Court Wellington CIV 2004-485-1399 (Unreported, Baragwanath J, 7 June 2007), [59].

24 The links at that sitting with the Waikato included Salmon J who won the Tainui coal case (Tainui Maori Trust Board
v Attorney—General [1989] 2 NZLR 513) in the New Zealand Court of Appeal and Paterson J who practised as a silk
in Hamilton.

25 Mention must also be made of the 300 year period of Tongan presence, hence the frisson experienced in the recent
World Cup game between Samoa and Tonga.
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The Samoan experience has more in common with that of New Zealand than those of us with
merely European ancestry are sometimes ready to acknowledge.

What this has to do with the Treaty of Waitangi is the evolution of the constitution through
difference.

E. The legal status of the Treaty

1. Crown rights
There is now no doubt that at international law the Treaty of Waitangi was a true treaty of cession.
Previous doubts were put to rest by the essay of Sir Edgar Williams?2® who cited the three Imperial
statutes of George III and George IV?’ recognising Maori as a sovereign people.? In point of both
international law and New Zealand domestic law there is no doubt that the effect of the treaty was
to confer sovereignty on the British Crown. That was the legal effect of Article 1 taken with the
other events summarised by Somers J in New Zealand Maori Council v Attorney-General »
2. Crown responsibilities
But the principle that the rind must accompany the fruit is one of common decency. Since the
Crown continues to enjoy the benefit of Article 1 of the Treaty, and those of us who in Durie J’s
terms are fangita tiriti in terms of the Preamble have full entitlement to claim to be New Zealand-
ers, what of Maori claims to the rights promised under Articles 2 and 3?

While there is binding authority that the Treaty cannot be sued upon as part of New Zealand
domestic law,* it by no means follows that the Treaty is without legal significance.
3. The role of the courts
(a) Courts to construe law as confirming with treaty obligations
It is settled constitutional law that the courts, as one limb of the Crown, will endeavour to construe
New Zealand law as conforming rather than as conflicting with the treaties entered into by the
Executive as a second limb of the Crown.?' It is unnecessary in such cases for there to be endorse-
ment by the third — lawmaking — limb, Parliament.?2

Moreover it is the constitutional responsibility of the Crown to protect its subjects; that re-
sponsibility being reciprocal to the subject’s obligation of loyalty to the Crown.?* That common
law obligation is the subject of express confirmation in Article 3. It may be thought fundamental
that the Executive, when considering how to act in relation to matters that bear upon the rights of

26 T Williams, ‘James Stephen and British Intervention in New Zealand 183840 (1941) XII (I) Journal of Modern
History 19, 22. Williams, an Oxford historian, married a New Zealander, was Montgomery’s intelligence officer
from Alameim until the end of the war and was later Warden of Rhodes House, Oxford.

27 57 Geolll, c 53;4 Geo IV, c 96 sec 3; and 9 Geo IV, ¢ 83, sec 4.

28 Hence Busby’s offer to Maori of a range of flags and their selection of the new Confederation flag which on 20
March 1834 was accorded the 21-gun British naval salute due to a sovereign state.

29  New Zealand Maori Council v A-G [1987] 1 NZLR 641 (CA), 690.

30 As Sir Geoffrey Palmer’s White Paper proposing a Bill of Rights had proposed. See Hoani Te Heuheu Tukino v
Aotea District Land Board [1941] AC 308 (PC).

31 For list see Mark Gobbi, ‘Treaty Action and Implementation’ in (2007) New Zealand Yearbook of International Law
350-1.

32 In recent times care has been taken by Executive and Legislature to avoid speaking with different voices. See New
Zealand Law Commission R45 The Treaty Making Process: Reform and the Role of Parliament (1997).

33 Recognised by Sir Edward Coke in Calvin’s Case (1609) 7 Co Rep la.
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Maori as citizens and as the beneficiaries of the undertaking in Article 2, would take care to com-
ply with the obligations assumed by the Crown as the price of sovereignty .3

It may also be thought fundamental that the Courts, which strive to give effect to other treaty
obligations when construing legislation and performing their role of interstitial development of
our law consistently with legislation, would strive no less hard to ensure that they do not put New
Zealand in breach of the obligations that are the foundation of their and its existence.
(b) Courts’ role to warn
New Zealand courts do not claim the power exercised by courts in virtually every other jurisdic-
tion? of setting aside legislation as unconstitutional. But they do claim the right, akin to that of
the Sovereign and her Governor-General, to warn the decision-makers. That is a sound claim, for
two reasons. One is that the Courts are the limb of government responsible for declaring what
the law is and for applying it to the disputes brought before them by citizens rather than taking
matters into their own hands. We are the retailers of what Parliament and the Executive handle as
manufacturers and wholesalers. We are in a position to see whether there is asperity and injustice.
The other, as Palmer and Palmer observe in Bridled Power ° is that the conventions are part of
our constitution. It is the task of all elements of society, not least its judges, to understand and help
sustain those conventions which are an important part of what gives cohesion to our society. That
is not to say that conventions may not be changed. But as the Law Lords made clear in Pierson,
Simms and Daly " those who wish to alter settled principle must make their intention to do so
wholly clear so as to accept publicly the consequences. That is why the Court of Appeal in Quil-
ter 3 and more recently the Supreme Court in Belcher,® have asserted the right possessed by the
Courts of England to make declarations of breach of the Bill of Rights.
4. Such role possessed by other non-New Zealand agencies
That authority is possessed by the Committee on the Elimination of all Forms of Racial Dis-
crimination (see recent report (CERD/C/NZL/CO/17) which noted two concerns relating to the
Tribunal: that its decisions are not binding and that only a small proportion of recommendations
are followed).

The UN Human Rights Committee claims similar authority to comment on New Zealand’s hu-
man rights performance.
(a) New Zealand Maori Council case 2007
In the 4 May 2007 New Zealand Maori Council v Attorney-General® the High Court exercised
that authority in relation to breach of the Treaty of Waitangi, in respect of an alleged breach of the
settlement effected following the original Maori Council case ([1987] 1 NZLR 687).

34  Compare the problems identified by the Waitangi Tribunal with the procedures adopted by the Office of Treaty Set-
tlements in relation to cross-claims: Tamaki Makaurau Settlement Process Report (Wai 1362) at 56, 86 and 94.

35 Former exceptions, the United Kingdom and Israel, have in the former case legally (see R v Secretary of State for
Transport ex parte Factortame Ltd (No 5) [2000] 1 AC 524 (HL)) and in the second case virtually (since the Basic
Law of Dignity and Freedom (1992)), joined the majority.

36 (4" ed 2004) page 5.

37 Pierson, Simms and Daly [1995] AC 539, [2000] 2 AC 115 and [2001] 2 AC 532.

38  Quilter v A-G [1998] 1 NZLR 523 (CA).

39  Belcher [2007] NZSC 54.

40  New Zealand Maori Council v A-G High Court Wellington CIV 2007-485-000095 (Unreported, Gendall J, 4 May
2007).
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I have recently commented on the latter case and do not propose to interpolate an opinion on
the merits at a stage between the decision of the Court of Appeal ([2007] NZCA 269), that the
High Court was wrong to do so, and the Supreme Court to which an appeal is pending. But in
terms of procedure it may be ventured that if the common law is resourceful enough to permit a
Quilter declaration in respect of breaches of the Bill of Rights, it might well consider that such
declaration is the way forward from the stilted wartime decision in Hoani Te Heuheu Tukino v
Aotea Land Board on which Lord Cooke commented with a degree of asperity in Maori Council
1.

IV. CONTINUING SIGNIFICANCE OF THE TREATY

In my view the greatest continuing significance of the Treaty is its standing status as an icon of
where New Zealand comes from. The Treaty should, like any other treaty, be a mandatory consid-
eration when it is relevant to decision-making including adjudication. It is not simply a protection
for Maori; it has been used by the High Court to protect a Dutch New Zealander from having to
carry the burden of Treaty breach that should be spread more widely.*! Rather it is an expression
of the rule of law: a statement that Western norms do not exhaust the values of society; that even
in the absence of entrenched rights we cannot tolerate any tyranny of the majority.

Professor Pratt has pointed out that

...in a Mood of the Nation report in 2004, New Zealanders were surveyed about which of 17 professions

they trusted the most; the judges came 9th*?
Are we failing to perform? Are we failing to communicate? Confidence in the judges is a com-
ponent of confidence in the rule of law. Unless Maori (and other minorities) feel that the legal
system is their legal system the estrangement of many from the law will continue and perhaps ac-
centuate. That at least is the apprehension of distinguished speakers who have recently addressed
the Auckland judges under Chatham House rules.

An advance of real importance is the issue in June 2007 by Te Matahauariki Research Institute
within this University of Te Matapunenga, the compendium of Maori concepts by Maori and non-
Maori scholars which, unlike any dictionary, illustrates by example the values lying beneath the
words. At its launch the thought was ventured:

Like the role of great literature for the Western world, Te Matapunenga shows to Maori what they have
done, what they can do, and indeed what they are. Its account of Maori achievement will add to the con-
fidence, self-esteem and vision of the young Maori whose sense of full participation in all that is good in
New Zealand society is so crucial to its future and to theirs.
But we lawyers must play our part in lifting the hopes, aspiration and confidence of all members
of our community.#* Until Maori feel that our laws and institutions value them, the deep-seated
problems in our society cannot heal. Our approach to the Treaty and to the human dignity of

41  Ngati Maru Ki Hauraki Inc v Kruitof [2005] NZRMA 1.

42 ] Pratt, Punishment, Politics and Public Opinion: the Sorcerer’s Apprentice Revisited (2006) available at <http://
www rethinking.org.nz/images/PDF/2006%20Conference/9%20John%?20Pratt.pdf>.

43 The roles of others include those of Crown agencies and of religion, discussed by the Reverend Professor James
Haire in his Ferguson Lecture Should we do it in public? Public theology in the Asia-Pacific Region delivered at the
University of Auckland 1 August 2007 and by David Martin ‘Split religion’ review of John Gray Black Mass Allen
Lane Times Literary Supplement August 10 2007, 3.
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Maori, within this country we claim to share with them, is a vital measure of what its future of our
country and that of our children will be.

We need constantly to strive for improvement, recognising that the best evolution of the con-
stitution will be through appreciation of difference and what it can offer.*

44 I thank Megan Crocket for research and Claire Nielsen for a valuable discussion.



IMPROVING THE QUALITY OF LEGISLATION —
THE LEGISLATION ADVISORY COMMITTEE, THE LEGISLATION
DESIGN COMMITTEE AND WHAT LIES BEYOND?

RT HON SIR GEOFFREY PALMER"

1. INTRODUCTION!

I said last year that in New Zealand’s legal system, statute law is not merely King; it is Emperor.?
However, not all those who love the common law would agree with that proposition. The induc-
tive method of the common law, as opposed to the more deductive method of policy analysis
appeals greatly to many lawyers, judges and legal academics. In a recent seminar at the Law Com-
mission, Dr Matthew Palmer provided some interesting insights in the differences between legal
thinking and policy thinking.? He noted that common law legal analysis is paradigmatically induc-
tive; it reasons from specific disputes to general rules. It is inherently grounded in the context of
specific fact situations. By contrast, policy analysis is deductive. It reasons from general objec-
tives to more specific policy recommendations. It is more abstracted from fact situations than the
inductive method of the common law.

Legal academics prefer to write analyses of judicial decisions rather than to analyse the poli-
cies, drafting and implications of new statutes. Not for them the ambitions of statutory schemes
designed from principle deductively. Although, it must be admitted that many statutes have a
reactive and ad hoc appearance to them. It seems to me that to focus primarily on case law at the
expense of legislation is misplaced and misguided. The main source of new law comes from legis-
lation. Real change comes from the legislature, not the courts.

Legislation is not much taught in our law schools, although there are some honourable excep-
tions. I am convinced that legislation requires much more attention from lawyers, judges and aca-
demics than it has had. I am fortified in this belief by what has been said generations ago by great
common lawyers whose wisdom we do not seem yet to have absorbed.

The first book on legislation that I studied was American, published in 1964, entitled Legisla-
tion. It was by Charles B Nutting and Sheldon D Elliott, and was part of the American Casebook
series published by the West Publishing Company. It was designed for law school teaching. It
contained some most interesting accounts of the place of legislation in our legal system: pungent,
direct and correct. Let me give you a sample. The famous Dean of the Harvard Law School,

*  President, Law Commission

1 I am most grateful for comments from my colleagues Dr Warren Young and Professor John Burrows QC on an ear-
lier version of this speech.

2 Geoffrey Palmer ‘Law Reform and the Law Commission after 20 Years: We Need to Try a Little Harder’ (Address to
the New Zealand Centre for Public Law, Victoria University of Wellington, 30 March 2006) 20.

3 Matthew Palmer ‘Thinking about Law and Policy: Lessons for Lawyers’ (Seminar to the Law Commission, Welling-
ton, 23 November 2006).
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Roscoe Pound, who hailed from that eminently sensible state of Nebraska, (it has a unicameral
legislature) said this in 1908:

Not the least notable characteristics of American law today are the excessive output of legislation in all
our jurisdictions and the indifference, if not contempt, with which that output is regarded by courts and
lawyers. Text-writers who scrupulously gather up from every remote corner the most obsolete decisions
and cite all of then, seldom cite any statutes except those landmarks which have become a part of our
American common law, or, if they do refer to legislation, do so through the judicial decisions which ap-
ply it

Ten years later another American great Professor Ernst Freund said this:

Leaving then aside the formulation of principles in statutory form, a science of legislation as a distinc-
tive branch of jurisprudence is concerned mainly with tasks for which the upbuilding of the common law
furnishes no precedents or standards; with those aspects of statutes, in other words, that find no analogy
in principles developed by judicial reasoning. The special province of the science of legislation must be to
carry the development of the law beyond what the processes of the unwritten law can possibly do for it

Nor is the point confined to Americans. The British Professor of Jurisprudence Professor T E Hol-
land said before the turn of the twentieth century:

Legislation tends with advancing civilization to become the nearly exclusive source of new law. It may
be the work not only of an autocrat or of a sovereign Parliament, but also of subordinate authorities per-
mitted to exercise the function.®

Harlan Fiske Stone (then an Associate Justice of the Supreme Court, later to be its Chief Justice,
and a former Dean of the Columbia Law School) in an article in the Harvard Law Review in 1936
made an observation that seems to me to apply accurately to contemporary New Zealand:

It is the fashion in our profession to lament both the quantity and quality of our statute-making, not, it is
true, without some justification. But our role has been exclusively that of destructive critics, usually after
the event, of the inadequacies of legislatures. There has been little disposition to look to our own short-
comings in failing, through adaptation of old skills and the development of new ones, to realize more
nearly than we have the ideal of a unified system of judge-made and statute law woven into a seamless
whole by the processes of adjudication.

The reception which the courts have accorded to statutes presents a curiously illogical chapter in the
history of common law. Notwithstanding their genius for the generation of new law from that already
established, the common-law courts have given little recognition to statutes as starting points for judicial
lawmaking comparable to judicial decisions. They have long recognized the supremacy of statutes over
judge-made law, but it has been the supremacy of a command to be obeyed according to its letter, to be
treated as otherwise of little consequence. The fact that the command involves recognition of a policy
by the supreme lawmaking body has seldom been regarded by courts as significant, either as a social
datum or as a point of departure for the process of judicial reasoning by which the common law has been
expanded.’

Now, it must be admitted that the common law world has come a long way since 1936. Purposive

interpretation is now well established, particularly in New Zealand. Sir Ivor Richardson was in-
fluential in the establishment of the purposive approach with his insistence that courts look at the

Roscoe Pound ‘Common Law and Legislation” (1908) 21 Harvard Law Review 383.

5 Ernst Freund ‘Prolegomena to a Science of Legislation’ (1918) 13 Illinois Law Review 264, 269 (emphasis in the
original).

6 TE Holland Jurisprudence (1 ed, United States, 1896) 62 cited in Charles B Nutting and Shelden D Elliot Legisla-
tion: American Casebook Series (3 ed, West Publishing Co, St Paul, Minnesota, 1964) 249.

7  Harlan F Stone ‘The Common Law in the United States’ (1936) 50 Harvard Law Review 2, 12.



14 Waikato Law Review Vol 15

scheme of the statute when it is being construed.® But I am not sure that the older attitude to the
common law exemplified in the quoted passages is yet dead in New Zealand.

Having established the importance of statute law, I come now to some remarks on its quality.
If statute law is as important as I say it is then quality control of legislation must be essential. Un-
fortunately, there seems to be little literature on this question. Indeed, I can find none. The quality
of a statute seems, like beauty, to be in the eye of its beholder. Yet there are clearly some statutes
that are better than others; that work better than others; that are more easily understood than oth-
ers; or that exhibit superior policy frameworks to others. How do we know how to make better
statutes? New Zealand has made some attempts in this area but we are a long way from success
and much more needs to be done. I turn now to a discussion of the efforts we have made.

Let me dispose of one issue at the outset. We now have plain English drafting. The Law Com-
mission did a lot of work on this and that work has been adopted.® The expectation now is that
new Acts will be drafted in a plain English style. However, this is not to say that the whole of the
New Zealand statute book is plainly, clearly and succinctly worded. There remain many older
pieces of legislation on the books that do not meet the new standards. But, that notwithstanding,
I am here to say that plain English drafting alone is not enough to produce a high quality statute
book. More is required.

The Legislation Advisory Committee is now more than 20 years old. When the Law Commis-
sion was established in 1985, the Law Reform Committees that had previously been the main focus
of law reform activity outside the Department of Justice were abolished. But one, the Public and
Administrative Law Reform Committee, was revived in a modified form and re-named the ‘Legis-
lation Advisory Committee’. The literature on this committee is slender but worth reading.'

II. THE LEGISLATION ADVISORY COMMITTEE

The Legislation Advisory Committee’s greatest contribution has been the formulation, publication
and revision of the Legislation Advisory Committee Guidelines. These are adopted by Cabinet
and the Cabinet manual requires that they be followed in the production of Government Bills.

First produced in 1987, the Guidelines have gone through many iterations and improvements.
They are now considerably longer than they began. They are available on the Department of Jus-
tice website and have recently been revised.!!

The Minister to whom the Legislation Advisory Committee reports is the Attorney-General.
Up until relatively recently it was the Minister of Justice but it was thought that the Committee’s

8  He wrote that ‘[t]he twin pillars on which our approach to statutes rests are the scheme of the legislation and the pur-
pose of the legislation” Sir Ivor Richardson ‘Appellate Court Responsibilities and Tax Avoidance’ (1985) 2 Austral-
ian Tax Forum 3, 8.

9  Law Commission A New Interpretation Act: To Avoid ‘Prolixity and Tautology’ (NZLC R17, Wellington, 1990);
Law Commission The Format of Legislation (NZLC R27 Wellington, 1993).

10  Sir George Laking, Chairperson, Legislation Advisory Committee ‘The work of the Legislation Advisory Commit-
tee’ in Law Commission ‘Legislation and its interpretation: Discussion and Seminar papers’ (NZLC PP8, Welling-
ton, 1988); KJ Keith ‘The New Zealand Legislation Advisory Committee; choreographer or critic?” (1990) PLR 290;
Walter Isles QC ‘The Responsibilities of the New Zealand Legislation Advisory Committee’ (1992) 13 Stat LR 11.
The New Zealand Committee has also been discussed in Dawn Oliver ‘Improving the Scrutiny of Bills: the Case for
Standards and Checklists’ [2006] PL 219.

11 Legislation Advisory Committee Guidelines available at <http://www justice.govt.nz/lac/index.html> (last accessed
12 February 2007).
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concern with legal and constitutional principle made the Attorney-General the more appropriate

Minister.

The Terms of Reference of the Legislation Advisory Committee are as follows:

e To provide advice to the Departments on the development of legislative proposals and on
drafting instructions to the Parliamentary Counsel Office.

e To report to the Minister and the Legislation Committee of Cabinet on Public Law aspects of
legislative proposals that the Minister or Legislation Advisory Committee refers to it.

e To advise the Minister on any other topics and matters in the fields of public law that the Min-
ister from time to time refers to it.

e To scrutinise and make submissions to the appropriate body or person on aspects of Bills in-
troduced into Parliament that affect public law or raise public law issues.

e To improve the quality of law making by attempting to ensure that legislation gives clear ef-
fect to government policy, ensuring that legislative proposals conform with the Legislation
Advisory Committee Guidelines, and discouraging the promotion of unnecessary legislation.

While the Committee now reports to the Attorney-General, it is still serviced by the Ministry of

Justice, which provides it with secretarial services.

The membership of the Committee comprises a mix of government lawyers, academic law-
yers, and lawyers in private practice. It also has two economists on it as well as a sitting judge and
a retired judge. It is a big committee and this is deliberate because the people on it are busy and
they cannot always all get to every meeting. The membership contains a wide range of high level
legal experience.!?

The Committee has had in recent years three main activities. The first is the design, revision
and promulgation of the Legislation Advisory Committee Guidelines. This is a major activity
requiring a great deal of time and effort from a lot of committee members who are often busy in
other activities. Much of this work is supported by Parliamentary Counsel Office and it is cur-
rently under the stewardship of Professor John Burrows QC who chairs the subcommittee of the
Legislation Advisory Committee dealing with this topic.

The Committee also advises agencies on the development of legislation. Sometimes govern-
ment agencies are wise enough to come and consult the Committee before deciding the shape of
their legislative proposals. In 2006, for example, the Committee was consulted on the develop-
ment of new Fire Service Legislation, the rewriting of the Social Security Act and the Ministry of
Economic Development’s Review of the Regulatory Framework.!? This practice of involving the
Committee at the early stages of a Bill’s development has a number of advantages. The Commit-

12 Membership of the Legislation Advisory Committee. Sir Geoffrey Palmer, President of the Law Commission (Chair-
person); Mr John Beaglehole, Legal Advisor, Department of Prime Minister and Cabinet; Guy Beatson, Counsellor
(Economic) New Zealand High Commission in Canberra; Andrew Bridgman, Deputy Secretary, Ministry of Jus-
tice; Graeme Buchanan, Deputy Secretary, Legal Department of Labour; Professor John Burrows QC, University
of Canterbury and now Law Commissioner; Professor John Farrar, Dean of Law, University of Waikato; Andrew
Geddis, Associate Professor, University of Otago; Jack Hodder, Partner, Chapman Tripp, Barristers & Solicitors;
Ivan Kwok, Treasury Solicitor; Grant Liddell, Crown Counsel; Hon Justice Robertson, Judge of the Court of Appeal;
Mary Scholtens QC, Wellington Barrister; George Tanner QC, Chief Parliamentary Counsel; Dr John Yeabsley, Sen-
ior Fellow NZ Institute of Economic Research, Rt Hon Sir Ivor Richardson, former President of the Court of Appeal;
Dr Warren Young, Deputy President of the Law Commission.

13 Legislation Advisory Committee Annual Report (Wellington, 2006) available at <http://www justice.govt.nz/lac/
pubs/2006/2006-annual-report.html#1> (last accessed 12 February 2007).
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tee can assist with the legislative design. It can query whether the approach suggested is sound. It
can cut off unnecessary legislation.

The Committee also engages in substantial education activity. In order to ensure that the Leg-
islation Advisory Committee Guidelines are known and understood, each year the Committee
runs a seminar programme that is well attended by public servants. In 2006 it held seminars on
the Guidelines and the legislative process in the House of Representatives. These were so well
attended that they had to be repeated. It also held a seminar on the Guidelines for private law prac-
titioners from the Wellington District Law Society. These seminars were held in the Legislative
Council Chamber and hosted by Madam Speaker. There is clearly a need for continuing efforts to
ensure adequate education within the government system on the legislative process, the practicali-
ties of designing and passing legislation and the importance of the Legislation Advisory Commit-
tee Guidelines.

For every government Bill that is introduced to the Parliament, the Law Commission provides
a report to the Committee on compliance with the Legislation Advisory Committee Guidelines.
This process ensures the systematic examination of every government Bill to identify any anoma-
lies. If the Committee decides having looked at the Law Commission’s report that further action
should be taken then it does so. The action that the Committee takes varies according to the par-
ticular circumstances. It may take the matter up with the Minister. Or it may make suggestions to
the Parliamentary Counsel Office. Or it can and does attend Select Committee hearings and make
a submission to the Select Committee. Or it may go and see the officials responsible for the Bill
and make its point of view known in that way.

The Committee has had particular concerns in recent times with delegated legislation. It has
made a lengthy submission to the Regulations Review Committee of Parliament and attempts to
keep in touch with that committee’s thinking in relation to the control and scrutiny of delegated
legislation.'

The Committee has also made submissions to the Standing Orders Committee on how to
change the legislative process in order to assist non-controversial law reform measures.

Professor Dawn Oliver of the Faculty of Law of the University College of London has looked
at the work of the Committee and found it to have value. She has written concerning the Legisla-
tion Advisory Committee’s Guidelines that they ‘provide a model from which the United King-
dom could learn in the development of scrutiny standards and checklists for use by parliamentary
scrutiny committees.’!5 As both its founder and current Chair, I am not as sanguine as she is about
the impact of the Committee’s work on the quality of New Zealand legislation. It seems to me to
be benign, but peripheral. Indeed the experience of the Committee over 20 years has led to the
conclusion that most of the problems with legislation occur early in its design phase. It is often too
late to perform major surgery on a Bill after it has been introduced.

Remodelling a Bill is difficult. The work needs to go into the original design. In New Zealand,
almost all Bills go to Select Committee for public scrutiny and submissions, and the Select Com-
mittees alter the details of the legislation extensively in light of the submissions. However, whole-
sale revisions to the architecture of a Bill, while not unprecedented, are difficult to accomplish.

14 Briefing for the Regulations Review Select Committee from the Legislation Advisory Committee (Wellington, March
2006).
15 Dawn Oliver ‘Improving the Scrutiny of Bills: The Case for Standards and Checklists’ [2006] PL 219, 235.
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There is no doubt that the Legislation Advisory Committee has done useful work during its
more than 20-year existence. It has contributed positively to the quality of new legislation. The
Guidelines do seem to be of enduring value. But they are not always followed. And the Commit-
tee is not at the centre of the legislative process. Many Members of Parliament have only a hazy
understanding about the Committee and its work. Probably public servants that deal with legisla-
tion in government departments have a better understanding of its work, since they are required to
use the Guidelines, but even among them knowledge and use of the Guidelines are patchy.

The Guidelines contain a checklist of factors to be considered when drawing up legislation
that gives an idea of the range of matters that needs to be considered with any legislative proposal.
These matters are summarised now according to the current chapters of the Guidelines, but draw-
ing on only some of the key questions they ask:

Means of achieving policy objective

e Has the policy been clearly defined?

e Has consideration been given to achieving the policy objective other than by legislation?

e Have those outside the government who are likely to be affected by the legislation been
consulted?

Understandable and accessible legislation

e Has sufficient time and consideration been given to the preparation of the legislation?

e Have the lawyers as well as the policy makers been fully involved (many a clever policy pro-
posal has foundered on legal rocks never considered until the end of the process)?

e Has the draft of the legislation implemented the policy faithfully — can it be understood and
will it work?

Basic principles of New Zealand’s legal and constitutional system

e Does the legislation comply with fundamental common law principles?

e Have vested rights been altered? If so, can compensation measures be included?

e Is the legislation retrospective and does it impose a detriment on some people?

e Does the legislation impose a tax or levy?

Statutory interpretation

e Have the rules of statutory interpretation been considered?

e Has the Interpretation Act 1999 been considered?

New Zealand Bill of Rights Act 1990 and Human Rights Act 199.

e s the legislation consistent with these key pieces of Human Rights legislation or does the
measure reduce or erode those rights?

Principles of the Treaty of Waitangi

e Is the measure one that requires consultation of Maori? If it does, what form should that con-
sultation take?

e s there a possibility of conflict between the principles of the Treaty and the legislation itself?

International obligations and standards

e Are there any international obligations and standards relevant to the legislation?

e If there are, does the legislation properly implement them?

Relationship to existing law

e Has all the existing common law and other law legislation been considered in relation to this
particular measure?

e Are transitional savings provisions needed?
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Creation of a new public power

e If anew public power is proposed, is it really needed, or are suitable powers 